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Does New York’s Wage Payment Law Have a Gaping
Loophole?
By Scott A. Lucas
Article 6 of the New York Labor Law (Labor Law §§
190-199-a) is a fee-shifting statute, the overall intent of
which is to protect employees from having their rightful
wages kept from them.1 The statute “reflects the state’s
‘longstanding policy against the forfeiture of earned but
undistributed wages.’”2 To protect employees and remedy the imbalance of power between employers and employees,3 it allows prevailing plaintiffs to recover unpaid
wages, attorney fees and, unless the employer proves
a good faith basis to believe that its underpayment of
wages was legal, liquidated damages.4
Although passed “to strengthen and clarify the rights
of employees to the payment of wages,”5 Article 6 is
poorly drafted, and courts have struggled to discern its
meaning.6
Two of Article 6’s key provisions are Labor Law
§§ 193 and 198. Labor Law § 193 prohibits any deductions from an employee’s wages unless the deduction is
authorized and for the employee’s benefit.7 Labor Law §
198 provides that “All employees shall have the right to
recover full wages, benefits and wage supplements and
liquidated damages accrued during the six years previous to the commencing of such action[.]”8
Some courts narrowly construe § 193 by drawing
a purported distinction between deducting and failing
to pay wages. These courts also overlook § 198’s rightsaffirming language. As a result, these courts have concluded that Article 6 does not give all employees the right
to recover unpaid wages.
The purported distinction between deducting and
failing to pay wages is illusory and contrary to Labor
Law § 193’s text and purpose. Although “deduction from
wages” is suggestive of a deduction notation on a paystub, the purported distinction between “deducting” and
neglecting to pay wages was implicitly rejected by the
Court of Appeals in Ryan v. Kellogg Partners Institutional
Services.9
The plaintiff in Ryan sued under Labor Law § 193 to
recover an unpaid, nondiscretionary $175,000 bonus and
attorney fees under Labor Law § 198(1-a). The plaintiff
won at trial, and the Appellate Division affirmed, as did
the Court of Appeals, which held, inter alia, “Since Ryan’s
bonus…constitutes ‘wages’ within the meaning of Labor
Law § 190(1), Kellogg’s neglect to pay him the bonus
violated Labor Law § 193…”10
Not all courts agree with Ryan’s holding, however.
As a result, there is uncertainty about whether § 193—the
law that prohibits employers from taking even a small

part of an employee’s wages—has a gaping loophole
that exempts employers who take all of an employee’s
wages.11 As detailed herein, Article 6 does not contain any
such loophole, gaping or otherwise.
Before exploring whether there is a meaningful distinction between deducting and failing to pay wages, one
must ask whether it matters.

Does It Matter Whether There Is a Distinction
Between Deducting and Failing to Pay Wages
Under Labor Law § 193?
No. A different section of Article 6, § 198, was amended in 1997 as part of the Unpaid Wages Prohibition Act to
include the following rights-affirming or rights-creating
language:
All employees shall have the right to recover
full wages, benefits and wage supplements accrued during the six years previous to the
commencing of such action[.]12
Why was that amendment necessary? Four years
earlier, in Gottlieb v. Kenneth D. Laub & Co.,13 the Court of
Appeals concluded that the then-existing version of Labor
Law § 198 was not “substantive.” Gottlieb held that an
employee who asserted a common-law contract claim but
did not allege a violation of any substantive provision of
Article 6, could not collect attorney fees under Labor Law
§ 198(1–a).14
The narrow holding in Gottlieb was understandable
because § 198’s rights-affirming language did not yet
exist, and because the plaintiff apparently never invoked
Labor Law § 193. But Gottlieb caused much confusion
by implying in dicta that Article 6 does not protect the
right of employees to receive the fruits of their labor (i.e.,
the wages owed under their employment agreement)
unless the plaintiff is covered by § 191, which regulates
the frequency of wage payments for certain classes of
employees.15
That dicta was incorrect. With limited exceptions,16
the earnings (wages) protected by Article 6 are determined by the parties’ employment agreement.17 Thus,
a contractual right to the wages at issue is not a bar to a
Labor Law § 193 claim, but a prerequisite.
In its first post-Gottlieb amendment to Article 6, the
Legislature enacted the “Unpaid Wages Prohibition Act.”
Among other things, it amended § 198 to make clear that
“All employees shall have the right to recover full wages,
benefits and wage supplements accrued during the six
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years previous to the commencing of such action[.]”
McKinney’s Labor Law § 198(3) (emphasis added).18 The
Legislature later enacted the Wage Theft Protection Act19
which, inter alia, added “liquidated damages” to the list
of things “[a]ll employees shall have the right to recover”
in § 198(3).
Since Labor Law § 198(3) is part of Article 6 and
mandates full payment of wages, § 198(1-a)’s reference
to the “failure to pay the wage required by this article” encompasses § 198(3)’s mandate that “[a]ll employees shall
have the right to recover full wages, benefits and wage
supplements and liquidated damages[.]”
While the much narrower version of Labor Law § 198
in effect in 1993 was purely remedial, i.e., non-substantive, that does not mean the current version is as well.
The Court of Appeals has explained that labels such as
remedial, substantive, etc. are not very important in construing statutory amendments.20 Thus, “even so-called
‘remedial’ statutes may in effect impose a liability where
none existed before[.]”21
Bearing this in mind, it is hard to imagine a clearer
expression of rights-affirming or rights-creating language
than “All employees shall have the right to recover full
wages, benefits and wage supplements and liquidated
damages[.]”22 It does not really matter what label one
attaches to Labor Law § 198, however. Courts must give
effect to a statute’s “plain meaning,”23 and § 198(3)’s
meaning could hardly be plainer.
Further, statutes are to be harmonized and not interpreted in a way that would leave one section without
meaning or force.24 Labor Law § 198(3)’s rights-affirming
language would be left without force unless one or more
of Article 6’s “substantive” provisions could be harmonized with § 198(3)’s command that “[a]ll employees
shall have the right to recover full wages, benefits and
wage supplements and liquidated damages[.]” If the
“[a]ll employees shall have the right to recover” language of § 198(3) did not create substantive rights, then
§ 193 would then be left as the only “substantive” Article
6 provision through which employees not covered by
§ 191 could recover unpaid wages. Therefore, excluding the failure to pay earned wages from the universe of
“any [unauthorized] deduction” from wages under § 193
would nullify § 198(3)’s guarantee that “[a]ll employees
shall have the right to recover full wages benefits and wage
supplements and liquidated damages”—an unacceptable
result.
Although Gottlieb was effectively superseded by
1997’s Unpaid Wages Prohibition Act, and criticized as
“ambiguous” and as having “perhaps unintended” consequences,25 the confusion it caused was not contained
until the Court of Appeals held in Pachter v. Hodes26 that
employees are covered by Article 6’s provisions except
where expressly excluded.27
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Nonetheless, while some courts now acknowledge
Labor Law § 198 as a source of substantive rights,28
few seem to notice that it now has unequivocal rightsaffirming language. And one court that did notice § 198’s
unequivocal rights-affirming language (Malinowski v.
Wall Street Source, Inc.29) apparently did not realize it was
added after Gottlieb was decided, and as a result, it cited
Gottlieb for the proposition that this post-Gottlieb statutory
language does not mean what it says.30
Since there is no telling how long it will take before
most courts give effect to Labor Law § 198(3)’s rightsaffirming language, one must still explore the purported
distinction between deducting and failing to pay wages
under § 193—it is the only other Article 6 provision
through which employees not covered by § 191 can recover their unpaid wages and liquidated damages.

The Purported Distinction Between Deducting
and Failing to Pay Wages Contravenes § 193’s
Purpose
“[Labor Law § 193] was derived from former sections
10–13 of the Labor Law (L. 1909, ch. 36, §§ 10–13), which
required employers to ‘full[y] and prompt[ly]’ pay earned
wages.”31 “[T]he inequity that the Legislature sought to
prevent” in enacting § 193 was employers benefitting
from employees’ earned wages.32
This begs the question: What could be more destructive of Labor Law § 193’s purpose than to exempt from
liability employers who benefit the most from employees’
wages, i.e., those who keep all of an employee’s earned
wages? If one were to accept the purported distinction
between deducting and failing to pay wages, the employer in Ryan that owed a $175,000 nondiscretionary
bonus could be liable for withholding $10, $1,000 or even
$174,999 from the bonus paycheck (at least if those sums
were noted on a paystub), but not for withholding the
entire $175,000.
Courts adopting this myopic view of Labor Law § 193
fail to ask the critical question—“Why?” As in, “Why is it
wrong for an employer to make an unauthorized deduction from an employee’s wages?” Surely it is not because
deducting part of the employee’s paycheck is worse than
taking the entire paycheck. Rather, it is because an employee’s wages represent the fruits of his labor and have
been deemed worthy of special protection. The idea that
§ 193 exempts total wage deprivations is irreconcilably
inconsistent with the law’s goal of preventing employers
from benefiting from employees’ wages.

Mistaking The “Shadow on the Wall of the Cave”
for the Real Thing
The purported distinction between deducting and
failing to pay wages misapprehends the concept of a
“deduction” and the intangible nature of what is being
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deducted. As a result, it wrongly assumes a deduction is
something that can be seen—like a notation on a paystub.33 While the phrase “deduction from…wages” in
Labor Law § 193 is suggestive of a notation on a paystub
denoting a subtraction from wages, a paystub notation
is not a “deduction” at all; it is only a manifestation of a
deduction—a proverbial shadow on the wall of the cave.
Upon further analysis, one can see why deducting
and failing to pay wages are really the same thing. “A
‘deduction’ is literally an act of taking away or subtraction.”34 How are wages taken away or subtracted? To
answer that one must answer a more basic question:
What are wages?
Wages are “a specialized type of property”35 that “belong to the wage earner until they are pledged or committed to another.”36 Labor Law § 190(1) defines “wages”
as the “earnings” of an employee for labor or services
rendered, and “earnings” means “any economic good to
which a person becomes entitled for rendering economic
service.”37
“As a right, claim or interest against the employer,
wages yet to be received are intangible property.”38 The
question then is: How does one “take away” something
with no physical existence?
The word “take” has several meanings, including “to
deprive one of the use or possession of; to assume ownership.”39 Since a “deduction” is “an act of taking away
or subtraction,”40 and a “taking” is a deprivation, an
employee’s earned and due wages are “deducted” when
the employee is “deprived” of them.41

The Term “Any Deduction” Is Sweeping in
Its Scope, and Encompasses “Indirect” and
“Constructive” Deductions
Even if one assumes a failure to pay earned wages
is an “indirect” rather than “direct” deduction (a dubious assumption), the deductions barred by Labor Law
§ 193 are not limited to “direct,” “specific” or “payroll”
deductions. Instead, § 193 applies “any deduction from
the wages of an employee” except for deductions that are
authorized and for the employee’s benefit.
As the Court of Appeals has observed, “the word
‘any’ means ‘all’ or ‘every’ and imports no limitation,”42
and “is as inclusive as any other word in the English
language.”43 In this regard, the Second Circuit has
concluded:
[T]he word ‘any’ has an expansive meaning,” and thus, so long as “Congress
did not add any language limiting the
breadth of that word,” the term ‘any’ must
be given literal effect.44
Since the word “any” generally indicates a legislative
“intent to sweep broadly to reach all varieties of the item

referenced,”45 it encompasses “indirect” or “constructive”
varieties of the items referenced. Accordingly, just as a
law concerning “‘any payment’ is clearly sweeping in its
scope and embraces both direct and indirect payments,”46
the phrase “any deduction” is clearly sweeping in its
scope and embraces both direct and indirect deductions.47
Further, Article 6’s drafters were familiar with the
more restrictive term “payroll deductions” because it
is found in Personal Property Law Article 3-a, which is
referenced in Labor Law § 193(4).48 But they chose not
to use that more restrictive term when drafting § 193’s
prohibition against “any deduction from the wages of an
employee[.]”
In addition, Article 6’s substantive provisions should
be liberally interpreted in favor of the employee.49
Finally, one must give the term “any deduction” its
plain meaning in order to maintain the consistency of
purpose between Labor Law § 193(1) and § 193(3[a])
(formerly subdivision (2)), which was added in 1974 to
“prohibit wage deductions by indirect means where direct
deduction would violate the statute.”50

The Idea That a Specific Mental State Must Be
Proved to Establish a § 193 Violation
The purported distinction between deducting and
failing to pay wages seems to assume that the statute is
violated only when the employer is shown to have acted
with a culpable mental state51—one that apparently can
only be shown by a deduction notation on a paystub.52
However, even employers who prove they acted in good
faith are subject to Article 6 liability for unpaid wages and
attorney fees (but not liquidated damages).53
A wage is either owed or it isn’t. Employers have a
statutory duty to provide employees with enough information to know what they will be paid for the work they
perform.54 An employer is thus actually or constructively
aware that an employee’s wages will not be paid unless
certain conditions are met, and that ignoring those conditions will cause the employee’s wages to be unpaid and
the employer to be correspondingly enriched by the fruits
of the employee’s labor.
Even if Labor Law § 193 had an intent requirement,
it is naïve to suppose an employer that enriches itself by
keeping the fruits of another person’s labor does so with
no intent. “[T]he common law rule [is] that a man is held
to intend the foreseeable consequences of his conduct,”55
and it is foreseeable that an employee’s wages will not be
paid if the employer fails to carefully define, keep track
of, and honor its wage payment obligations.
Finally, grafting an intent requirement onto Labor
Law § 193 would make § 193 incompatable with Article 6’s other provisions which contain no such intent
requirement.56
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Case Law Outside the Article 6 Context
Case law outside the Article 6 context also casts
doubt on the purported distinction between deducting
and failing to pay wages. For example, in the due process
case of Sniadach v. Family Finance Corp. of Bay View,57 the
Supreme Court found an employer’s “interim freezing”
of wages pursuant to a wage garnishment to be a “taking of one’s property [that] is so obvious[.]”58 If a “taking
away” is a “deduction,”59 and a temporary wage deprivation of indefinite duration is an obvious “taking,” then
the permanent deprivation of one’s earned wages is an
even more obvious “taking,” i.e., “deduction.”
Similarly, courts interpreting federal wage and hour
laws generally refuse to distinguish between a deduction
and a failure to pay. Typical in this regard is De Leon-Granados v. Eller & Sons Trees, Inc.60 In holding an employer
liable for willfully violating federal wage and hour laws,
the De Leon-Granados court explained that “Department
of Labor officials made clear that there was no difference
between deducting an expense and failing to reimburse
the expense.”61
Likewise, a California appeals court in Grier v. Alameda-Contra Costa Transit Dist. held that “to withhold wages
for work actually performed *** constitutes a deduction
from wages.”62

Examples Showing Why The Distinction Between
Deducting and Failing to Pay Wages Is Illusory
To illustrate why the distinction between deducting
and failing to pay wages is illusory and leads to uncertain and indefensible results, consider the variations on
the following fact pattern:
Joy is hired as a warehouse manager for her employer, Acme Corp., a glassware manufacturer. Acme agrees
to pay Joy an annual salary, plus an end-of-year performance-based commission of $1 for each and every crate
of glassware she ships from the warehouse. Throughout
the year she ships 11,000 crates of glassware. 1,000 of
these are later found to have contained broken glassware
when they left the warehouse.
Wage Deprivation 1
Joy’s paystub notes the following:
Commission:
Damaged merchandise deduction:
Wages included in this check:

$11,000
-$1,000
$10,000

Wage Deprivation 2
Joy’s paystub simply notes “Commission: $10,000.”
In other words, the $1,000 Acme deducted is not noted on
Joy’s paystub. When Joy asks about the $1,000 shortfall,
Acme’s owner tells her he “decided to subtract” $1 for each
crate that contained broken glassware.
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While there is no difference to either Joy or Acme
in these two examples, the mere absence of a deduction
notation on Joy’s paystub in Deprivation 2 could lead at
least some judges to deny Joy’s § 193 claim on the ground
that it involves “merely a failure to pay wages.”63
However, if confronted with Deprivations 1 and 2
side by side, most jurists who believe a failure to pay
is not a deduction would presumably retreat to a more
“defensible” position, perhaps arguing that Acme’s verbal
reference to a “subtraction” is the equivalent of a paystub
notation.
OK then, let us slightly alter the facts of Wage Deprivation 2. Let us now suppose the following:
Wage Deprivation 3
Upon being sued for violating § 193, Acme denies the
conversation about a “subtraction” ever happened (as it
likely would), and falsely claims that Joy’s commission
was purely discretionary. What then? The jurists who had
taken a step away from the wall of the cave and towards
the outside world might then retreat back to the safety of
the wall of the cave, asserting that “[t]his dispute as to the
calculation of the net amount does not reflect a deduction
from wages within the meaning of section 193[.]”64
But let us suppose some of these jurists would be willing to take another step away from the wall of the cave
and towards the outside world, and allow a jury to decide
whether Acme’s owner mentioned the word “subtract.”
And let us suppose that at trial it was proved that Acme’s
owner didn’t use the word “deduct” or “subtract,” but
simply told Joy she “didn’t deserve” $1 for each crate with
broken glassware. Or something vaguer still, like he “expects more from her.” Where does one draw the line?
Next consider this example:
Wage Deprivation 4
Acme’s owner tells Joy her work is outstanding and
that he has chosen to exercise his (alleged) discretion to
pay her a $10,000 commission. When Joy points out that
she is owed $11,000, Acme’s owner says he disagrees.
Since Joy’s wages (i.e., her right to be paid her earnings)
are $11,000, when Joy receives a check for gross wages
of only $10,000 can it be said that $1,000 has not been
deducted from her wages?
If a deduction from wages is something other than a
deprivation of the wages due and owing, then what is it?
Must there be a deduction notation on a paystub before
the employer can be liable for violating Labor Law § 193?
If so, why? Must there be some trace of employer rumination about damaged goods? If so, why? What quantum of
cognition would be needed? How would that quantum
of cognition be verified? What if the employer’s disappointment about damaged goods was one of two reasons
motivating the employer (or one of three, four, or five
reasons)?
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What if the employer is not thinking about damaged
goods, but simply prefers to keep Joy’s earned wages
because it can? Even if intent were an issue, isn’t the
employer’s intent to keep Joy’s property readily inferable
by the employer enriching itself with the fruits of Joy’s
labor?
Or what if Acme is cash-strapped and promises Joy
a $30,000 bonus if she meets certain performance targets.
When Acme makes that promise to induce added labor
on Joy’s part, doesn’t it have a duty to ensure it is not
making a promise it cannot keep?65 Next consider this
example:
Wage Deprivation 5
Acme’s owner never pays Joy any commission, but
issues her a check for $0 and a paystub with the following notations:
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